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it is held that priority in the time of assignment gives priority in 
right, and the first assignee need not notify the trustee in order to 
protect himself. Among these may be mentioned New York," 
Massachusetts 12 and Illinois. 13 The general view of these courts 
is that the subsequent assignee gets only what the assignor had 
to assign. 

The doctrine of the case under discussion seems to be sup- 
ported by the better reasoning. There is no effective way of pre- 
venting fraud under the other theory, and it can hardly be said 
to be an onerous duty to impose on the first assignee to require him 
to notify the trustee. This is certainly much better than to attempt 
to correct the evil by extending the recording system to include 
such cases. In the great majority of instances, it would be the 
natural thing for any assignee to inquire of the trustee as to the 
assignor's interest, and subsequently notify the trustee of the change 
in ownership. If notice is given the trustee, then a later assignee 
must take the risk, if he chooses not to investigate the assignor's 
title. A rule that rewards the careful and diligent, and at the 
same time largely eliminates opportunity to defraud, certainly has 
a presumption in its favor, and should receive careful consideration 
before being discarded. L.C. A. 



Trusts — Resulting Trusts — Constructive Trusts. — In a 
controversy over the title of certain real estate, a husband, who made 
a voluntary conveyance to his wife through an intermediary, sought 
a decree for reconveyance, insisting that a trust arose in his favor 
by operation of law either as (i) a resulting trust, there being no 
consideration for the deed, or as (2) a constructive trust through 
failure to perform an oral promise to reconvey. The court denied 
the decree, holding ( 1 ) a resulting trust cannot arise in favor of a 
grantor in the absence of fraud, under a deed of conveyance ex- 
pressing a money consideration with declaration to use of the grantee, 
and (2) that the evidence failed to establish the promise to re- 
convey, and even had it been established, the mere failure to perform 
it if originally made in good faith, is not fraud. 1 

In the first proposition the court was undoubtedly correct under 
the modern rule. Probably the best short statement of the old rule 
and the reasons for it and for the adoption of the modern rule is 
to be found in Perry — "Trusts and Trustees." "It was formerly 
said that if a man conveyed his estate to a stranger without consid- 
eration, or for a mere nominal one, a trust resulted to the owner on 

u Fortunato v. Patten, 147 N. Y. 277 (1895); approved in Niles v. 
Mathusa, 162 N. Y. 546 (1900). 

"Putnam v. Story, 132 Mass. 205 (1882). 
"Hawk v. Ament, 28 111. App. 390 (1888). 
"Dawn v. Dawn, 82 Atl. Rep. 322 (N. J. 1912). 
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the ground that the law would not presume a man to part with his 
property without some inducement thereto. This was in strict 
analogy to the common law, whereby if a feoffment was made 
without consideration the legal title only passed to the feoffee and 
a use resulted to the feoffor. . . . And the burden was put on 
the grantee to show the consideration, and upon failure of proof a 
use was presumed to the grantor, for the reason, as stated by Sir 
Francis Bacon, that when feoffments were made, it grew doubtful 
whether estates were in use or purchase, and as purchases were 
things notorious and uses were things secret, the Chancellor thought 
it more convenient to put the purchaser to prove his consideration 
than the feoffer to prove his trust, and so made intendment toward 
the use and put the purchaser to proof of his purchase." 3 But "this 
rule does not apply to modern conveyances and no trust is now held 
to result to the grantor, although he conveys the estate without 
consideration. At the present day almost all conveyances are in 
form of deeds of bargain and sale and operate to pass the estate 
by virtue of the statute of uses, or of statutes in the several states 
prescribing the formalities necessary to convey lands. ... In 
conveyances that are in form deeds of bargain and sale parol evi- 
dence cannot be received to control or contradict the statement of 
the consideration. . . . And where the deed contains the clause, 
as most deeds do, that the estate is had and held to the grantee his 
heirs and assigns, to his and their use and behoof, no trust can 
result, as it is a rule that when a use is declared no other use can 
be shown to result." 3 And certainly "voluntary conveyances to a 
wife or child were never within the rule that such gifts raised a 
resulting trust for the donor," for "if a feoffment was made to a 
wife or chiM no use resulted, for the consideration of blood was 
held good consideration and an advance or settlement was pre- 
sumed." * 

But the second proposition advanced by the court by way of 
dicta does not seem so well established under the facts of the prin- 
cipal case. It is undoubted that whenever a person acquires legal 
title to land by means of an intentionally false verbal promise to 
hold for a certain purpose as to reconvey to the grantor or convey 
to another, and he refuses to perform, a trust ex maleficio arises 
and equity will compel him to fulfill the trust by conveying accord- 
ing to his engagement. 5 There has been some diversity of opinion 
among the courts as to just what constitutes fraud in such a case. 
Some maintain that it must be fraud existing at the time the deed 

'Perry Trusts and Trustees, 6th Ed., Vol. I, Sec. 161. 

* Idem, Sec. 162. 

'Idem, Sec. 164. 

"Hunt v. Roberts, 40 Me. 187 (1855) ; Hodges v. Howard, 5 R. I. 149 
( 1858) ; Hoge v. Hoge, 1 Watts, 163 ( 1832) ; Cameron v. Ward, 8 Ga. 245 
(1850) ; Arnold v. Cord, 16 Ind. 177 (1861) ; Laing v. McKee, 13 Mich. 124 
(1865) ; Nelson v. Worrall, 20 Iowa, 469 (1866). 
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is made, 8 and something more than a mere verbal promise after- 
ward broken, otherwise the Statute of Frauds would be virtually 
abrogated.' This strict rule has been laid down as to conveyances 
by will as well as inter vivos, but the majority of the recent de- 
cisions do not insist on an actual fraudulent intention on the part 
of the legatee or devisee as necessary to the creation of a trust of 
this nature. In one case it was said "the fraud is in the refusal to 
pay the legacy ; not in the promise, but in the breach," 8 and this 
view has been followed in many of the more recent English and 
American cases. 9 

There would seem to be a sound reason for this relaxation of 
the strict rule in cases of conveyance by will, for an adherence to 
it would tend in a great many instances to an evasion of the Mort- 
main Acts. To conclusively presume fraud from failure to per- 
form a promise in reliance on which a conveyance inter vivos 
is made is reasonable, but it is not reasonable to presume fraud 
in a promisor who fails to perform when the law prohibits per- 
formance on his part. So in the case of a gift or secret trust for 
a charitable purpose, falling within the terms of the Mortmain Act 
in the jurisdiction, the courts have either to do away with the re- 
quirement of incipient fraud or allow the donee to take absolutely, 
in which case he could immediately convey to the charity. The 
first alternative is adopted and the acts preserved in their effective- 
ness. Of course no such reason exists for changing the general 
rule in cases inter vivos, but there seems to be a recognized excep- 
tion to it in some jurisdictions, where it has been held that if the 
parties stand in a relation of confidence with each other, the fact 
that at the time of the conveyance and promise to reconvey there was 
no fraudulent intent on the part of the grantee is immaterial, and 
a constructive trust arises on failure to perform. 10 It is submitted 
that had the promise on the part of the wife been proved in the 
principal case, the case would fall within this exception and failure 
to perform would constitute sufficient fraud on which to raise a 
constructive trust in favor of the husband. 

E. H. B., Jr. 
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